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The Second Part of the Institutes of
the Laws of England(1642, 1797ed.)

45 Magna Charta. Cap, 29,
' for the plaintific may take a bill or bond for his moncy, or ifit be
a fimple conira&, ke may bring his ation upon his cafe upon his
agrecment or promife, which every contra& executory implicth,

2nd then the defeadant cannot wage his law.

CAP.

UL LUS liber (1) homs (2)
capiatury’ vel imprifenctur (3),

aut difié fetur de libero teiemznto Jus,
vel Iibertatibus (4), vel Lberis con-
fuetudinidus () fuis, aut utlagetur,
“aut exuietury aut aliquo mzds dftrua-
tury nec fuper eum ibimus, nec Juper
eam mittemus, nifi per legale judi-
cium (b) parium fuorum {7), vel per
legem terra (8). Nulli vendemus (9),

1

zulli negabirus, aut differemus (10)

Jlitiam, vel yefum (17).

(5 Rep. 63. 10 Rep. 74. 11 Rep. gg. Rezift.
3 Bultir. 47. Wood's Tnit. 613, 614. = Ed
3.5 €438 Edigec. s

Lan 1. . 10, 1 Roll. 208,

7
it.

“Sce the Statute (1) Nulivs iiler, 8:¢.} This ex

¢ their Tord, for they are free aga
lord. -~ Sec the firft part of the Inititues, Te@. 18g.
] Albeit bomo dosh c:
yst by aét of parliament it is ena@led, and de-

'
<. an
excellent Lv, T
20H.6 cap 9. (2) Nu %
Stamf.Pl.Cor. men and won

XXIX.

NO freeman fhall be taken, or

imprifoncd, or be diffeifed of his
frechold, or libertics, or free cuitoms,
or be outlawed, or exiled, or any
otherwife deftroyed; nor will we ot
pals upon him, nor condemn him,
but by lawful judgment of his peers,
or by the law of the land.,, We will
fell to no man, we will not deny or
defer to any cither jultice or
right,

186, Mir

5141 Andael. 158, = Duldr.
S. 5 Ed

9. 14 Ed. 3. fat. 2. c. 14 2

s
Ed.3.c 3. 10 RD 2o 10037 Ede 3. €. 1S, 4 FL7. 0 12016
9, 225, 13 Rep. 50, 63, 93+)

s to villeins, faving againft
it all meh, faving againft their

nd to both fexes;

a5 clared, that this chapter hould extend to duchefTes, cpuntefles, and
;'13 Cosn. DarORCf2s, but marchionefles, and vifcountefles are omitted, but
felle of Rutlands T ading they arealfo comprehended within this chapter.
<sfe. 31 11, 4 * Upon this chapier, as cut ofa rontc, many fruitfull branches of
95 31.6.58. the Jaw of Liv m& have fprung.
ghbisses engine fenfe hereof is to be feenc, and
6 [46] - liath bee ,and interpreted.  For the
fisl, for morc perfpicuity, it is neceffary to divide this chapter into
feverall branches, according to the true conflruion and refevencg
of the words.
This chapter containeth nine feverall branches.
See W. 1. ca. 1. Thatno man be taken or imprifoned, but. per legem terrar, that
K3 3s, by the common law, fiatute law, or cuftome of England; for thefe

words, ger legem terrar, being tov

wds the end of this chapter, doc

referre to all the precedent maers in this chapter, and this hath

the firft place, bec
cions to him, then

1

the liberty of a mans perfon is moye pre-

e reft t i

that he fhoaid by law be re
Mail be Mewed

follew, and thercfore it 35 great
ieved therein, if he be wronged,

fed, that is put out of feifon, ar dif-

1old (that i¢) lands, or livelikood, or of his

Jibe:

Sir Edward Coke(1552-1634
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Samuel D. Warren and Louis D. Brandeis,
The Right to Privacy, 4 Harv. L. Rev. 193(1890).

B, IR -G EDTLANMEANDIAEFE
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T5AN—EIZTVEYIZLTEINSIEF] ]
(right to be let alone) EIREEILT=,




HARVARD

LAW REVIEW.

voL. IV. DECEMBER 15, 1890. NoO. s.

THE RIGHT TO PRIVACY.

# 1t could be done only on principles of private justice, moral fitness,

and public convenience, which, when applied toa new subject, make
common law without a precedent ; much more when received and
approved by usage.”

7 Witwss, J., in Millar v. Taylor, 4 Burr. 2303, 2312,

THAT the individual shall have full protection in person and
in property is a principle as old as the common law ; but
it has been found necessary from time to time to define anew the
exact nature and extent of such protection. Political, social, and
economic changes entail the recognition of new rights, and the
common law, in its eternal youth, grows to meet the demands of
society. Thus, in very early times, the law gave a remedy only
for physical interference with life and property, for trespasses vZ
ot armis. Then the “right to life” served only to protect the
subject from battery in its various forms ; liberty meant freedom
from actual restraint ; and the right to property secured to the in-
dividual hislands and his cattle. Later,there camea recognition of
man's spiritual nature, of his feelings and his intellect. Gradually
the scope of these legal rights broadened ; and now the right to
Liie has come to mean the right to enjoy life,— the right to be let
alone ; the right to liberty secures the exercise of extensive civil
privileges ; and the term “property " has grown to comprise every
form of possession — intangible, as well as tangible.
Thus, with the recognition of the legal value of sensations, the
protection against actual bodily injury was extended to prohibit
mere attempts to do such injury; that is, the putting another in
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California Law Review

Vou, 48 AUGUST 1960 No. 3

Privacy
Willian: L. Prosser™

IN THE YEAR 1850 Mrs, Samuel D. Warren, a young matron of Boston,
which is a large city in Massachusetts, held at her home a series of
socizl entertzinments on an elaborate scale, She was the daughter of Sen-
ator Bayard of Delaware, and her husband was a wealthy young paper
manufacturer, who only the year before had given up the practice of law
to devote himself to an inherited business. Socially Mrs. Warren was among
the élite; and the newspapers of Boston, and in particular the Saturday
Evering Gazette, which specialized in “blue blood” items, covered her
parties in highly personal and embarrassing detail. It was the era of “yel-
low journalism,” when the press had begun to resort to excesses in the way
of prying that have become more or less commonplace today;* and Boston
was perhaps, of all of the cities in Lhe country, the one in which a Jady and
a gentleman kept their names and their personal affairz out of the papers.
The matter came to a head when the newspapers had 2 field day on the
occasion of the wedding of a daughter, and Mr. Warren became annoyed.?
It was an annoyance for which the press, the advertisers and the entertain-
ment industry of America were to pay dearly over the next seventy years.

- Mr. Warren turned to his recent law partner, Louis D. Brandeis, who
was destined not to be unknown to history. The result was a noted article,
The Right to Privasy,® in the Harvard Lew Review, upon which the two
men collaborated. It has come Lo be regarded as the outstanding example
of the influence of legal periodicals upon the American law. In the Harvard

* Dean, University of California School of Law, Bexkeley.

1 "The press is overstepping in every direction the obvious bounde of propriety and of
decency. Gossip is no longer the rescurce of the idle and of the vicious, but has become s trade,
which {2 pursued with industry as well a5 efirontery. To satisfy a prurieat taste the details of
sexual relstions are spread broadeast in the columns of the daily pepers. Te vccupy the indo-
lent; calumn upon column is Alled with §dle gossip, which can only be procured by intrusicn
upon the domestic circle. The intensity and complexity of life, attendant upon advancing civil-
ization, bave rendered necessary some retreat from the world, and man, under the refining influ-
evce of culture, has become more seasitive to publicity, so thal solitude and privacy bave
become more escential to the individual: but modemn enterprise and inventicn bave, through
invasions upon his privacy, subjected him to mental pain and distress, fur greater thar could
be inflicted by mere bodily injury.” Warren and Brandeis The Right to Privacy, 4 Haav. L.
Rzv. 193, 195 (1850).

2 Masow, BRaxpers, A Fres Man’s Lire 70 (1945).
8 4 Hasv. L. Rev. 193 (1890).
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AN F. WESTIN

'RIVACY
REEDOM

ST COMPLETE AND AUTHORITATIVE STUDY OF
IVACY IN AMERICA, INCLUDING A REPORT
¥ TECHNOLOGY OF PRIVACY INVASION AND
SPONSES WE HAVE MADE AND MUST MAKE

TO THIS THREAT
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