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Warren and Brandeis, The Right to
Privacy, 4 Harv. L. Rev. 193 (1890)

HARVARD

LAW REVIEW.

VoL. IV, DECEMBER 15, 18g0. NO. 5.

THE RIGHT TO PRIVACY.

““ Tt could be done only on principles of private justice, moral fitness,
and public convenience, which, when applied to a new subject, make
common Jaw without a precedent ; much more when received and
approved by usage.”

WiLLes, J., in Millar 2. Taylor, 4 Burr. 2303, 2352.

THAT the individual shall have full protection in person and
in property is a principle as old as the common law ; but
it has been found necessary from time to time to define anew the
exact nature and extent of such protection. Political, social, and
economic changes entail the recognition of new rights, and the
common law, in its eternal youth, grows to meet the demands of
society. Thus, in very early times, the law gave a remedy only
for physical interference with life and property, for trespasses v7
et armis. Then the “right to life” served only to protect the
subject from battery in its various forms; liberty meant freedom
from actual restraint ; and the right to property secured to the in-
dividual his lands and his cattle. Later,there came a recognition of
man’s spiritual nature, of his feelings and his intellect. Gradually
the scope of these legal rights broadened ; and now the right to
life has come to mean the right to enjoy life,— the right to be let
alone ; the right to liberty secures the exercise of extensive civil
privileges ; and the term “ property ' has grown to comprise every
form of possession — intangible, as well as tangible.
Thus, with the recognition of the legal value of sensations, the
protection against actual bodily injury was extended to prohibit
mere attempts to do such injury; that is, the putting another in



Warren and Brandeis, The Right to Privacy,
4 Harv. L. Rev. 193, at 220 (1890)

220 HARVARD LAW REVIEW.

the rights of the individual. Each man is responsible for his own
acts and omissions only. If he condones what he reprobates, with
a weapon at hand equal to his defence, he is responsible for the
results. If he resists, public opinion will rally to his support.
Has he then such a weapon ? It is believed that the common law
provides him with one, forged in the slow fire of the centuries,
and to-day fitly tempered to his hand. The common law has
always recognized a man’s house as his castle, impregnable, often,
even to its own officers engaged in the execution of its commands.
Shall the courts thus close the front entrance to constituted
authority, and open wide the back door to idle or prurient curi-
osity ?

Samuel D. Warren,

Louwis D. Brandeis.

Boston, December, 1850,



Louis D. Brandeis(1856-1941)
from Brandeis NOW Saturday, February 28, 2015

Louis Brandeis at his desk

Louis Brandeis looks out his office window, circa 1890
By Leah Burrows July 24, 2013



The first paragraph of Warren and Brandeis,
The Right to Privacy, 4 Hagrv. L. Rev. 193 (1890)

EAT the individual shall have full protection ih
person and in property is a principle as old as the

common law; but it has been found necessary
from time to time to define anew the exact
nature and extent of such protection. Political,
social, and economic changes entail the
recognition of new rights, and the common law,
in its eternal youth, grows to meet the demands
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The first paragraph of Warren and Brandeis,
The Right to Privacy, 4 Harv. L. Rev. 193 (1890)

gremedy only for physical interference with Iife\
and property, for trespasses vi et armis. Then the
"right to life" served only to protect the subject
from battery in its various forms; liberty meant
freedom from actual restraint; and the right to
property secured to the individual his lands and

@5, cattle. Later, there came a recognition of /
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The first paragraph of Warren and Brandeis,

The Right to Privacy, 4 Hagrv. L. Rev. 193 (1890)

@n's spiritual nature, of his feelings and his \

intellect. Gradually the scope of these legal

exercise of extensive civil privileges; and the

form of possession—intangible, as well as
tangible.

rights broadened; and now the right to life has
come to mean the right to enjoy life, —the right
to be let alone; the right to liberty secures the

term " property " has grown to comprise every
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Perpetual Fame of The Right to Privacy

ér example, “It has come to be regarded as the \
outstanding example of the influence of legal

periodicals upon the American law.”
(William L. Prosser, Privacy, 48 CaLFr. L. Rev. 383, 383

1960))

| would like to rewrite this sentence as follows :“not only the
American law, but also the Japanese law and other laws in the

erd.” /
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The Honorable Joe Barton, U.S. Representative for
Texas’s 6th Congressional District

The Honorable Ed Markey, U.S. Senator for
Massachusetts

Ross Anderson, PhD, University of Cambridge Computer
Laboratory

Alan F. Westin, PhD, Advisor, Arnall Golden Gregory,
Atlanta and Washington DC; Professor of Public Law and
Government Emeritus at Columbia University



http://patientprivacyrights.org/honorable-joe-barton/
http://patientprivacyrights.org/honorable-ed-markey/
http://patientprivacyrights.org/ross-anderson/
http://patientprivacyrights.org/tribute-alan-f-westin/
http://patientprivacyrights.org/tribute-alan-f-westin/

ALAN F. WEsTIN, Privacy
AND Freepom (1967)

Published in the USA Published in the UK
Alan F.Westin
ALAN F. WESTIN

PRIVACY
AND
FREEDOM

THE FIRST COMPLETE AND AUTHORITATIVE STUDY OF 1
‘An extremely important book on

the use in America by government
agencies, business firms and
private detectives, and even by the
general public, of the most
elaborate devices for intruding on
privacy. It is a nightmare picture.’
GRAHAM GREENE

PRIVACY IN AMERICA, INCLUDING A REPORT
ON THE NEW TECHNOLOGY OF PRIVACY INVASION AND
THE RESPONSES WE HAVE MADE AND MUST MAKE

TO THIS THREAT

With a foreword by Louis Blom-Cooper

e
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Dr. Alan F. Westin (1929 —2013)
(From Japan Privacy Center)

19



Aian F. WesTin, Privacy ano Freepom 7 (1967)

ﬁrivacy is the claim of individuals, groups, OF \
institutions to determine for themselves when, how,

and to what extent information about them is
communicated to others.”

* | remember being very impressed by Dr. Westin’s idea of privacy when |
first read his book in 1967.

* Needless to say, he is one of the awardees of the Louis D. Brandeis
Privacy Award in 2012.

* Personally, | enjoyed a long-term friendship with him. | will touch upon

his discussion on the protection of privacy and personal information in
Kjapan later. /
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Peter J. Hustinx, European Data Protection Supervisor
Mark A. Rothstein, JD, Herbert F. Boehl Chair of Law and
Medicine, University of Louisville Brandeis School of Law

\_ /

/



http://patientprivacyrights.org/peter-j-hustinx/
http://patientprivacyrights.org/peter-j-hustinx/
http://patientprivacyrights.org/mark-rothstein/




Peter J. Hustinx, European Data Protection
Supervisor (photo from EDPS)

@r Hustinx has served as the European Data Protection Supervisor (EDPA
since January 2004, contributing to the building of the new supervisory
authority and developing its role at Community level. He was reappointed for a
second five-year term of office in January 2009. Prior to his appointment as
EDPS, Mr. Hustinx worked as the President of the Dutch Data Protection
Authority as from 1991. Between 1996 and 2000, he was Chairman of the
Article 29 Data Protection Working Party. His long standing experience in the
field also extends to the broader European level; covering work as an expert in
the Committee which prepared the Council of Europe Convention on data
protection (No. 108). He also has data protection experience from the law
enforcement field, having been Chairman of the Appeals Committee of the

Joint Supervisory Body of Europol, and Chairman of the Commission for the
@rol of Interpol’s Files. /
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Latanya Sweeney, Chief Technologist; Federal Trade
Commission

Peter Schaar, Chairman,; European Academy for Freedom
Qf Information and Data Protection (EAID), Germany )



http://dataprivacylab.org/people/sweeney/
http://dataprivacylab.org/people/sweeney/
http://dataprivacylab.org/people/sweeney/
http://patientprivacyrights.org/2014-summit-speakers/
http://patientprivacyrights.org/2014-summit-speakers/
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Peter Schaar, Chairman,; European Academy for
Freedom of Information and Data Protection
(EAID), Germany(photo from PPR HP)

Chairman of the European Academy for Freedom of Information and Data Protection
(EAID); former German Federal Commissioner for Data Protection and Freedom of
Information

Mr. Schaar was born in Berlin in 1954 and has a degree in Economics. From 1980 to
1986 he worked in various functions in the city administration of Hamburg. From 1986
to 2002 he was employed in the office of Hamburg’s Data Protection Commissioner,
initally as the head of the technology unit and later as deputy commissioner. From
2002 to 2003 he was the founder and managing director of a consulting company for
data protection. From 2003 to 2013 he was the Federal Commissioner for Data
Protection and Freedom of Information. He also currently works as lecturer at the
University of Hamburg. 2013 he has been elected as chairman of the European
Academy for Freedom of Information and Data Protection.

Awards: Prize of the Friedrich-Ebert-Foundation “Das politische Buch 2008” (“The
Political Book 2008”) for the book Das Ende der Privatsphare (The End of Privacy); “eco
Internet AWARD 2008”, the special award of the Association of the German Internet
Industry; Data Protection Award of the German Association for Data Protection and
Data Security (GDD) 2013
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Professor Masao Horibe, Professor Emeritus,
Hitotsubashi University, and Chairman, Specific Personal
Information Protection Commission, Government of

Japan
Professor Alex Pentland, MIT, Advisor UN Secretary

@neral’s Office, World Economic Forum /
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June 3,2015
Hyatt Regency Washington on Capitol Hill
Washington, D.C.

Patient Privacy Rights Presents the 2015

LOUIS D. BRANDEIS
Privacy Awards

The right to be let alone is the most comprehensive of
rights and the right most valued by civilized people.

—Justice Brandeis , 1928, Olmstead v. United States, dissenting



Patient Privacy Rights welcomes you to the fourth annual Celebration
of Privacy. We are deeply honored that the family of Louis D. Brandeis
placed their trust in us to chose those deserving of an award that ex-
emplifies great achievement in the protection of the most sensitive per-

sonal information of all — health information.

WELCOME & INTRODUCTION
Deborah C. Peel, M.D.

PRESENTATION OF AWARDS

Professor Alex Pentland
Presented by Adrian Gropper, M.D.

Professor Masao Horibe
Presented by Deborah Hurley

CONCLUDING REMARKS
Deborah C. Peel, M.D.

The Louis D. Brandeis Privacy Awardees are recognized for their sig-
nificant intellectual, legal, and technical contributions to the field of
health information privacy. Standing on the shoulders of Supreme
Court Justice Louis D. Brandeis, these heroes work to ensure that the
“highest right of civilized man” remains the foundation for all electronic
systems, and for law and policy governing the use and control of sensi-

tive health information.
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Professor Masao Horibe

Professor Emeritus, Hitotsubashi University, and Chairman, Specific
Personal Information Protection Commission, Government of Japan.

On January 1, 2014, Dr. Masao Horibe
was appointed as the first Chairman of the
Specific Personal Information Protection
Commission, a new independent data
protection authority, by the Prime Minister,
with the consent of both Houses of the Diet.
He has been researching both privacy and
data protection and freedom of information

for more than half a century and has written extensively in the areas of
privacy, data protection, freedom of information, media law, etc. He served

- as Vice-Chair of WPISP (the Working Party on Information Security and
Privacy) of the OECD (1996-2008). He is “Privacy by Design Ambassador” of
the Information and Privacy Commissioner of Ontario, Canada, and one of
the five honorary members of the Digital Enlightenment Forum, established
as a not-for-profit organization in Luxembourg in 2011.

Professor Alex Pentland
MIT, Advisor UN Secretary General’s Office, World Economic Forum

Alex ‘Sandy’ Pentland has helped create and
direct MIT’s Media Lab, the Media Lab Asia,
and the Center for Future Health, He chairs
the World Economic Forum’s Data Driven
Development council, is Academic Director of
the Harvard-MIT Data-Pop Alliance, and is
a member of Advisory Boards for the United
Nations Secretary General. In 2012, Forbes named Sandy one of the Seven
most powerful data scientists in the world; along with Google founders and the

CTO of the United States.




2015 Recipients

Professor Masao Horibe

Professor Emeritus, Hitotsubashi University, and Chairman, Specific Personal
Information Protection Commission, Government of Japan

On January 1, 2014, Dr. Masao Horibe was appointed as the first Chairman of
the Specific Personal Information Protection Commission, a new independent
data protection authority, by the Prime Minister, with the consent of both
Houses of the Diet. He has been researching both privacy and data protection
and freedom of information for more than half a century and has written
extensively in the areas of privacy, data protection, freedom of information,
media law, etc. He served as Vice-Chair of WPISP (the Working Party on
Information Security and Privacy) of the OECD (1996-2008). He is “Privacy by
Design Ambassador” of the Information and Privacy Commissioner of Ontario,
Canada, and one of the five honorary members of the Digital Enlightenment
Forum, established as a not-for-profit organization in Luxembourg in 2011.




2015healthprivacysummit

ABOUT
LOUIS D. BRANDEIS

In 1890, Louis D. Brandeis co-authored what has historically been
called the most influential law review article of all, The Right to Priva-
cy. As a Supreme Court Justice from 1916 — 1939, he changed the
nation’s and the world’s understanding and appreciation for privacy
as the foundation of the individual, civil, and human rights that un-
derlie all democracies. Brandeis often joined his colleague, Oliver
Wendell Holmes, Jr., in dissenting against the Court’s willingness
to impose its judgments about economic and social policy against
those of individual states. Also with Holmes, Brandeis bravely de-
fended civil liberties throughout his era. If he did uphold wide use
of state powers, it was only in the service of furthering individual
self-fulfillment; he also rejected incursions of a state upon a citi-
zen'’s liberty. Two examples are the Olmstead case involving wire-
tapping, and Whitney v. California, in which Brandeis opposed a

California law suppressing free speech.

patientprivacyrights












2015 Health Privacy Summit Agenda (excerpt)
5™ International Summit on the Future of
Health Privacy

Health information in the Age of Surveillance

June 3 -4, 2015

Agenda

DAY 1 -WEDNESDAY, JUNE 3, 2015

Location: Georgetown Law Center
8:00-8:30 am
Registration | Light Breakfast & Coffee —



10:50 am —11:10 am
Break
11:10am —11:55 am

Keynote: The Evolution of Privacy in Japan Over
the Past Half-Century: Lessons from American
Privacy Law

Professor Masao Horibe |Professor Emeritus
Hitotsubashi University and Chairman, Specific
Personal Information Protection Commission
Government of Japan



Patient Privacy Rights 2015 Health Privacy Summit
The 5th International Summit on the Future of Health Privacy
Health information in the Age of Surveillance June 3, 2015

The Evolution of Privacy in Japan
Over the Past Half-Century:
Lessons from American Privacy Law

e 2 K

Dr. Masao Horibe

Chairman of the Specific Personal Information
Protection Commission, Japan

Professor Emeritus at Hitotsubashi University







** THE EMBASSY OF JAPAN IN THE UNITED STATES OF AMERICA
JAPAN SOCIETY FOR THE PROMOTION OF SCIENCE

& PATIENT PRIVACY RIGHTS

INVITE YOU TO JOIN THEM AT A

Welcome Reception and Mini-symposium

FOR SPEAKERS AND DISTINGUISHED GUESTS
OF THE 5TH INTERNATIONAL SUMMIT ON THE
FUTURE OF HEALTH PRIVACY

TUESDAY, THE 2ND OF JUNE 2015
4:30 P.M. TO 8:00 P.M.

AMBASSADOR'S OLD RESIDENCE, EMBASSY OF JAPAN,
2520 MASSACHUSETTS AVENUE, N.W.
WASHINGTON DC

PLEASE RSVP BY FRIDAY, THE 22ND OF MAY
TO PRIVACY@PATIENTPRIVACYRIGHTS.ORG

BUSINESS ATTIRE

‘.



4:30

4:45

5:00

5:15

MINI-SYMPOSIUM PROGRAM

Opportunities and Challeﬁges in Medical Information
--- Patient Privacy, Bioethics, and Big Data ---

“Patient Privacy” by Professor Masao Horibe, Chairman Specific Personal Information
Protection Commission, and Professor Emeritus Hitotsubashi University

“International Perspectives on Protection of Health Information" by Deborah Hurley,
Fellow, Institute for Quantitative Social Science, Harvard University,
and Principal, Hurley

“Bioethics” by Professor Mark Rothstein, Director of the Institute for Bioethics,
Health Policy and Law, University of Louisville School of Medicine

“Medical Care Using Big Data” by Deborah C. Peel, MD, Founder
and Chair, Patient Privacy Rights




Opportunities and Challenges in Medical Information
--- Patient Privacy, Bioethics, and Big Data ---
June 2, 2015

Japan Society for the Promotion of Science / Embassy of Japan
Program

4:30 “Patient Privacy” (Professor Masao Horibe)

4:45 “Data Science and Privacy” (DJ Patil, US Chief Data Scientist)
"5:00 “International Research Collaboration” (Mark A. Rothstein JD)
5:15 “Health Information and Big Data” (Deborah C. Peel MD)

5:30 Q&A

6:05 Welcome remarks by Minister Yamanouchi

6:10 - 8:00 Reception



Mini-symposium
“Opportunities and Challenges in Medical Information”
June 2, 2015

PATIENT PRIVACY

“ '

Dr. Masao Horibe

Chairman of the Specific Personal Information
Protection Commission, Japan

Professor Emeritus at Hitotsubashi University
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Thank you for your kind attention.
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